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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NQ. 34797

NEW ENGLAND TRANSRAIL, LLC, D/B/A WILMINGTON AND WOBURN
TERMINAL RAILWAY - PETITION FOR AN EXEMPTION FROM 49 US.C. § 10901
TO ACQUIRE, CONSTRUCT, AND OPERATE AS A RAIL CARRIER ON TRACKS
AND LAND IN WILMINGTON AND WOBURN

MOTION TO STRIKE
THE SUPPLEMENTAL FILING OF NEW YORK, SUSQUEHANNA
AND WESTERN RAILWAY CORPORATION,

THE SUPPLEMENTAL COMMENTS OF THE NEW JERSEY DEPARTMENT OF
ENVIRONMENTAL PROTECTION AND THE NEW JERSEY MEADOWLANDS,
THE RESPONSE TO SUPPLEMENTAL COMMENTS OF THE NEW YORK,
SUSQUEHANNA AND WESTERN RAILWAY CORPORATION,

AND :
COMMENTS OF NEW ENGLAND TRANSRAIL

The National Solid Wastes Management Association, the Solid Waste Association of
North America and its Massachusetts chapter, the Massachusetts Municipal Association; the
Construction Materials Recycling Association, the Integrated Waste Services Association, and
New Bedford Waste Services, LLC (collectively, the “Coalition Parties™), through their counsel,
respectfully file this Motion to Strike four recent pleadings in Finance Docket No. 34797: (i} the
February 21, 2007 Suppiemental Filing of New York, Susquehanna and Western Railway
Corporation (“NYS&W™); (ii) the March 6, 2007 Sﬁpplemental Comments of the New Jersey
Department of Environmental Protcc‘;ion and the New Jersey Meadowlands Commission (‘;New
Jei'scy”); (iii) the March 13, 2007 Respdnse to Supplemental Comments of the NYS&W; and
(iv) the March 15, 2007 Comments of New England Transrail (“NET")(collectively, the

“Ancillary Pleadings™).



The Ancillary Pleadings add nothipg of value to the instant proceeding and simply cloud
the docket with allegations, accusations and assertions of contested facts concerning an entirely
separate case which has never been directly before the Surface Transportation Board (the
“Board™) and has been neither developed nor veited in this docket to date;

1. NYS&W’s Submittal of a Court Decision that is Under Appeal is
_ Irrelevant and Not Material to this Proceeding.

In its February 21, 2007 Supplemental Filing, NYS&W seeks to introduce a recent
federal coust decision, NYS&W v. Jackson, D.N.J. Civ. No. 05-4010, into this pmaeeding to
support an arguxﬁent in favor of the position it has previously taken in this proceeding. However,
the Supplemental Comments submitted by New Jersey, dated March 6, 2007, clearly state that
the case is under appeal.’

‘Where a District Court decision is actively under appeal and therefore is the subject of
ongoing litigation, and where no request has been made by the parties to that litigation - or by
the court — for Board involvement in that case, the Board should not consider or rule on the basis
of the interim decision on the grounds that the information in the decision is at this time simply
not relevant or material. |

Indeed, in a recent prior decision involving NYS&W and the Coalition Parties in New
Jersey, the Board declined to take action where federal court litigation was proceeding, citing the
ongoing litigation where Board involvement had not been reducsted as one of the bases for its

decision. See NSWMA, et al. - Petition for Declaratory Order, Finance Docket No. 34776 (STB

! New Jersey Supplemental Comments at 1: “NJDEP and NIMC believe that the Jackson decision is
ﬁmdamentally flawed for a number of reasons and inconsistent with the Board’s own decisions... and they have filed
an appeal with the United States Court of Appeals for the Third Circuit.”



served March 10, 2006). Pursuant to 49 CFR § 1104.8, the Board should strike this submittal

from the record of this proceeding.

2. New Jersey’s Submittal of a Rebuttal to the NYS&W Filing is Also
Not Relevant to this Proceeding.

In response to the NYS&W Supplemental Filing, New Jersey submitted brief
Supplemental Comments specifically rebutting NYS&W’s Supplemental Filing. ‘Because the
NYS&W Supplemental Filing is not relevant or material at this time, New Jersey’s response is
similarly irrelevant and the Board should strike the New Jersey submittal from the record of this
proceeding.

3. NYS&W’s Submittal of a Response to Supplemental Comments Is an
Jmpermissible Reply and is Further Not Relevant to this Proceeding.

In response to the New Jersey Supplemental Comments, NYS&W submitted a nearly six-
page argument relating to NYS&W v. Jackson and its view that the District Court’s decision
would be sustained on appeal. This response must be struck from the record for two reasons.

First, at best, the response is a reply to a reply, which is directly forbidden by the Board’s
rules of procedure. See 49 CFR § 1104.13(c).

Second, the NYS&W argument is wholly extraneous to the instant proceeding. NYS&W
attempts to interject facts and argument that have nothing whatsoever to do with the New
England Transrail matter. NYS&W asserts its views that NYS& W facilities in New Jersey are
not “rogue” facilities, that it has agreed in New Jersey to “substantially ‘comply’” with New
Jersey’s waste rail transfer regulations, that it does not conduct processing in New Jersey, and
that it does not present significant threats to public health, safety or the environment in New
Jersey. This information is completely irrcleﬁant to the well-developed facts that are currently

before the Board in the New England Transrail matter.



For the foregoing reasons, the Board should strike the NYS&W Response to the New

Jersey Supplemental Comments from the record of this proceeding.

4, NET’s Submitta} of 2 Comment Letter Is Objectionable, Unt‘imely and
Irrelevant to this Proceeding.

In response to the suppleniental submittals discussed above, NET submitted a comment
letter dated March 15, 2007 in which it attempts 1o raise three matters, all of which are improper.

First, NET argues that legislation pending in the U.S. Congress constitutes action by
members of Congress that is “threatening” the Board and that “the Board shoul& not consider
these threats.” This statement is both objectionable and scandalous. To suggest that the
legislative process constitutes “threatening” behavior to the Board is simply outrageous.
Pursuant to the Board's rules on objectionable and scandalous matters, 49 CFR § 1104.8, this
comment should be struck from the record. |

Second, NET attempts to reargue its case, citing to its factual record in the proceeding
and its interpretation of proposed activities. This reargument is nothing more than a reply toa
reply, an improperly timed repeat of arguments previously made, and consequently the Board
should strike this from the record. See 49 CFR § 1104.13(c). |

Third, NET argues that the NYS&W. v. Jackson decision has precedential value in the
instant case, conveniently omitting that the case has been appealed to the Third Circuit Court of
Appeals. For the reasons stated above, the Board should not entertain arguments on this

decision. Pursuant to 49 CFR § 1104.8, the Board should strike this comment letter.

CONCLUSION
For all of the foregoing reasons, the Coalition Parties respectfully request that the Board

strike from the record of this proceeding each of the four Ancillary Pleadings. The existing

record in the instant case clearly describes the jurisdictional problems created by NET’s attempt



to vertically integrate two separate business activities, and much of the verbiage in the Ancillary
Pleadings is an attempt to apply different facts to the current proceeding. In the event the Board
disagrees and determines that it wishes to consider the decision issued by the District Court in
NYS&W v. Jackson, the Coalition Parties request that the Board provide a schedule for submittal
of comments on that case so that each of the parties to this proceeding would have a fair
opportunity to provide its view of that case to the Board.

There is one issue on which the Coalition Parties and NET are in agreement: the need for
the Board 1o expeditiously act on the critical jurisdictional issue currently pending in this
proceeding. The Coalition Parties respectfully request that the Board quickly conclude its
deliberations and provide a response to the commenis submitted fast summer on the
jurisdictional issue raised in this case.

DATED: Wellesley, Massachusetts
March 20, 2007
Respectfully submitted,

NATIONAL SOLID WASTES MANAGEMENT
ASSOCIATION
and
SOLID WASTE ASSOCIATION OF NORTH AMERICA
and
SOLID WASTE ASSOCIATION OF NORTH AMERICA -
MASSACHUSETTS CHAPTER
" and :
MASSACHUSETTS MUNICIPAL ASSOCIATION
and
CONSTRUCTION MATERIALS RECYCLING
ASSOCIATION
and
INTEGRATED WASTE SERVICES ASSOCIATION
and
NEW BEDFORD WASTE SERVICES, LLC

By their attorneys,

BEVERIDGE & DiaMonp, P.C.

By: % %.J
7z



Stephen M. Richmond, Esq.

Marc J. Goldstein, Esq.

45 William Street. Suite 120

Wellesley, Massachusetts 02481-4004

David Biderman, Esq., General Counsel
NATIONAL SOLID WASTES MANAGEMENT
ASSOCJATION

4301 Comnecticut Avenue, Suite 300
Washington, D.C. 20008



CERTIFICATE OF SERVICE

I hereby certify that on this 20th day of March, 2007, I served the foregoing Motion to
Strike by causing a copy to be delivered by first class mail, postage prepaid, to the parties listed

below,

J. Patrick Berry, Esq.

Jeffrey M. Bauer, Esq.

Baker Botts LLP _
1299 Pennsylvania Avenue, NW
Washington, DC 20004

Daniel R. Deutsch, Esq.

Paul R. Derensis, Fsq.

Deutsch Williams Brooks Derensis &
Holland, P.C.

99 Summer Street

Boston, MA 02110-1235

Patrick John Cane

Mercer County Improvement Authority
640 S. Broad Street

Trenton, NJ 08650

Robert A, Rio

Associated Industries of Massachusetts
P.0O. Box 763

Boston, MA 02117-0763

Deborah L.. Duggan

11 Hillcrest Street
Wilmington, MA 01887

Tim Conway

U.S. Environmental Protection Agency, Region |

One Congress Street, Suite 1100
Boston, MA 02114-2023

Stepén M. Richmond

Hon, James R. Miceli

Massachusetts House of Representatives
Room 167, State House

Boston, MA 02133-1054

Susan Ruch, Esq.

Massachusetts Department of Environmental
Protection Northeast Regional Office

205B Lowell Street

Wilmington, MA 01887

Arthur G. Mansilia

United Tool & Die Co., Inc.
Eames Street

Wilmington, MA (1887

M. Barbara Sullivan
27 Gunderson Road

~ Wilmington, MA 01887-1546

Thomas E. Dew

Berry Moorman -

900 Victors Way - Suite 300
Ann Arbor, MI 48108-2705

P. Christopher Podgurski
Podgurski Corp.

8 Springfield Avenue
Canton, MA 02021



John W. Carmrington

Hiram Grand Lodge AF. & AM,, Inc.
98 Talbot Avenue

Dorchester, MA 02124

Nyjah Wyche

Health Education and Learning Program for
Black Males Health-University of Massachusetts,
Boston

100 Morrissey Boulevard

Boston, MA 02125

Senator Dianne Wilkerson
Massachusetts State Senate
State House

Boston, MA 02133-1053

Senator Edward Kennedy

United States Senate

2400 John F, Kennedy Federal Office Bldg.
Boston, MA 02203

Congressman Edward J. Markey
U.S. House Of Representatives
Suite 101, Five High Street

- Medford, MA 02155

Senator Robert A. Havern
Massachusetts Senate

4Th Middlesex District, Room 109D State House

Boston, MA 02133-1053

Laura Swain, Esq.

Department Of Environmental Protection
One Winter Street

Boston, MA 02108

Arthur Williams

National Black Agenda Convention, Inc.
P.O. Box 366211

Boston, MA 02136-9998

Siu Tip Lam, Esq,

Commonwealth Of Massachusetts
Office Of The Attorney General
Environmental Protection Division
One Ashburton Place

Boston, MA 02108-1598

Raymond, Linda

Woodburn Neighborhood Association, Inc.
10 North Maple Street

Woburn, MA 01801

Senator John F. Kerry
United States Senate
Washington, DC 20516

Congressman John F. Tierney
U.S. House Of Representatives
17 Peabody Square

Peabody, MA 01960

Paul J, Meaney

Woburn Business Association
P. O. Box 3357

Wobum, MA 01888

Stephen R. Sasala

Waterbury Regional Chamber
P.O. Box 1469

Waterbury, CT 06721



Edward D. Greenberg, Esq.

Galland, Kharasch, Greenberg, Feliman &

Swirsky, P.C. ‘
1054 Thirty-First Street, N.W. Canat Square

Washington, DC 20007-4492

Peter J. Shudtz

CSX Corporation

1331 Pennsylvania Avenue, NW, Suite 560
Washington, DC 20004

John V. Edwards, Esq.
Zuckert Scoutt Et Al

888 17th Street NW Ste 600
Washington, DC 20006-3939

The Honorable Marlinda Duncanson
City Of Middletown

16 James Street

Middletown, NJ 10940

Dean Ehlert

1daho Department Of Environmental Quality

Solid Waste Program Coordinator
1410 N. Hilton
Boise, ID 83706

Louis P, Warchot

Association Of American Railroad
50 F Street, NW, Suite 12041
Washington, DC 20001

Carter H. Strickland, Jr., Esq.
Rutgers Environmental Law Clinic

123 Washington Street
Newark, NJ 07102

Gordon P. Macdougall, Esq.
1025 Connecticut Avenue, NW, Suite 219
Washington, DC 20036

Fred R. Moore
6 Elia Street
Saugus, MA 01906

Steven Armbrust

CSX Transportation Inc.
500 Water Street (J150)
Jacksonville, FL 32202

Thomas E.Farrell

1777 Market Tower

10 West Market Street
Indianapolis, IN 46204

Susan Cleaver
109 Coleman Road
Goshen, NY 10924

Mark R Reich, Esq.
Kopelman And Paige, P.C.
101 Arch Street, 12th Floor
Boston, MA 02110-1109

G. Paul Moates, Esq.
Terence M. Hynes, Esq.

Paul A. Hemmersbaugh, Esq.
Sidley Austin LLP

1501 K Street, N.W,
Washington, DC 20005

Bill Fischbein

Ohio Environmental Protection Agency
P. O. Box 1049 '
Columbus, OH 43216

Mark Wight

Illinois Environmental Protection Agency
P. 0. Box 19276

Springfield, IL 62794



G. Steven Rowe
State Of Maine

6 State House Station
Augusta, ME 04333

James Colman

Department of Environmental Protection
One Winter Street

Boston, MA 02108

Joe Szajko
19842 Detroit Ave
South Bend, IN 46617

Honorable Steven C. Latourette

Chairman, Subcmte, On Railroads; Committee
On Transportation & Infrastructure

U.S. House Of Representatives

Washington, DC 20515

Don M. Hahs

Brotherhood Of Locomotive Engineers
1376 Ontario Street -

Cleveland, OH 44113

Frank S. Demasi
26 Macarthur Road
Wellesley, MA 02482

Woburn Neighborhood Association, Inc.
10 North Maple Street
Wobumn, MA 01801

Thomas McLaughlin
10 Common Street
Woburn, MA (01801

Bill Owens
115 Hazelton Street
Mattapan, MA 02121

10
20700v2 Boston 012346

Richard E. Lotz

State Of Colorado Natural Resources &
Eavironment Section

1525 Sherman Street, 5th Floor
Denver, CO 80203

John V. Edwards, Esq.
Norfolk Southern Corp.
Three Commercial Place
Norfolk, VA 23510

Garland And Barbara Bradley
1229 Woodward Ave
South Bend, IN 46616

Hon. Sherwood Boehlert
United States House Of Representatives
Washington, DC 20515

Frank Herrmann
1480 Industrial Dr
Hasca, IL 60143

Bill Phillips

Morristown & Erie Railway Inc
P. O. Box 2206

Morristown, NJ 07962-2206

Woburn City Council
City Clerk

10 Common Street
Woburn, MA 01801

Wilmington-Woburn Collaborative
C/Q Kathleen M. Barry

14 Powder House Circle
Wilmington, MA 01887

Ann L Yurek
448 Shawsheen Avenue
Wilmington, MA 01887



